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In the ingtant case, the trid court dismissed a condemnati on petition filed by Knox County. The
court then proceeded to award the defendant landowner $30,000 in expenses pursuant to the
provisionsof T.C.A. §29-17-812. Thelandowner appeals, arguingthat thetrial courterredinfailing
toaward all of itsclaimed expenses. The landowner also seeks attorney’ sfees andexpensesrel ated
to this appeal. We affirm the trial court’s judgment that the landowner is entitled to an award of
expenses, but we find that the evidence preponderates in favor of alarger award. We also find that
the landowner is entitled to its attorney’ s fees and expenses incurred as a result of this appeal. As
modified, we affirm.
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OPINION



This condemnation proceeding was commenced when Knox County ex rel. Thomas H.
Schumpert,* filed a petition in the trial court seeking to condemn property owned by the defendant,
Union Livestock Yard, Inc2 Following a hearing, the court below found that the resolution passed
by the Knox County Commission authorizing the subject condemnation was deficient. The court
gave the County 45 daysto correct the resolution. After the 45-day period had expired without the
passage of a corrected resolution, the trial court entered an order dismissing the County' s petition
with prejudice. Thereafter, the defendant sought to recover its expenses, including attorney’ s fees
pursuant to T.C.A. 829-17-812(b), which provides, in pertinent part, as follows:

the state court having jurisdiction of a proceeding initiated by any
person, agency or other entity to acquire rea property by
condemnation shall tax the bill of costs prepared by the clerk against
the condemner and shall award the owner of any right, or titleto, or
interest in, such real property such sum as will in the opinion of the
court reimburse such owner for theowner’ sreasonabl e di sbursements
and expenses, including reasonable attorney, appraisa and
engineering fees, actually incurred because of condemnation
proceedings, only if:

(1) Thefinal judgment is that the acquiring party cannot acquirethe
real property by condemnation; or

(2) The proceeding i s @andoned by the acquiring party.

T.C.A. 829-17-812(b) (2000). In addition to seeking recovery of its expensesincurred as a direct
result of the litigation instituted by the County, the landowner sought recovery of (1) fees charged
by its attorneys as aresult of a chancery court lawsuit filed by it, prior to the condemnation action,
seekingto challengethelegality of thecondemnation resol ution, and (2) feescharged by itsattor neys
asaresult of discussionsand meetingswith the County Commission, both before the condemnation
resolution was passed and during the 45-day period immediately preceding the dismissal of the
petition. The trial court specifically refused to award any fees incurred in the chancery court
litigation or in lobbying activities during the 45-day period but did permit partial recovery of fees
incurred prior to the filing of the petition, upon finding that some of this work was directly related
tothelater-filed condemnation action. Thelandowner appeals, arguing that it isentited to all of its
clamedfeesandthatitisentitled to attorney’ sfeesand expensesfor thisappeal. TheCounty argues

er. Schumpert is the Knox County Executive.

2The condemnation petition initially named Ronald Steven Myers and George Myers, doing businessasUnion
Livestock Yard, Inc., as defendantsin this action. The County eventually took a voluntary nonsuit as to Ronald Myers
and George Myersindividually, upon discovering that the subject property wasin factowned solely by Union Livestock
Yard, Inc. All three defendants were represented by the same counsel throughout the course of these proceedings.
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that an award of expenses pursuant to T.C.A. § 29-17-812 was not appropriate because, so the
argument goes, thetrial court’ sdismissal was not adecreefinding that the County could not acquire
the property, and, further, that there was no finding that the County had “abandoned” the
condemnation action. In the alternative, the County argues that the trial court correctly excluded
from the award any feesrelated to the landowner’s chancery court litigationand itslobbying efforts
before the County Commission.

The landowner apparently became aware of the County’ s interest in acquiring its property
in October, 1998, when committees of the Knox County Commission recommended the property’s
acquisition. Consequently, the landowner hired an attorney, John K. King, of thefirm of Lewis
King, Krieg, Waldrop & Catron, P.C. Beginning in November, 1998, King and hisfirm researched
the relevant legal issues, investigated traffic patterns, and met with members of the Knox County
Commission and other County official sregarding the proposed acquisition. On December 21, 1998,
the County Commission passed a resolution authorizing the appropriation of $350,000 for the
acquisition of land and right-of-way access to provide amanner of ingress and egress to the Halls
Convenience Center, a recycling and solid wage collection facility owned by the County. The
resol ution authorized the Knox County Executive to negotiate the purchaseof an appropriae access
to the convenience center. The resolution further authorized the County Executive to condemn the
property necessary for such access if such purchase could not be effected within 90 days. The
resolution does not specify the land to be acquired; it merely dates that “the Knox County
Department of Solid Waste has |ocated certain property on Neal Drivethat it has determined would
be appropriate for this use.” The minutes of the December 21, 1998, meeting indicate that the
County was considering the acquisition of one of three parcels on Nea Drive, one of which was
owned by the landowner, and that the resolution was broadly worded so it could be used to acquire
any one of these parcels. Ultimately, however, it wasthelandowner’ s property that was selectedfor
the project.

King was present at the December 21, 1998, County Commission meeting, and argued
against the proposed resolution on behalf of his client. Despite his arguments, the resolution was
adopted. Following its adoption, King continued to discuss the proposed acquisition with various
County officials. OnJanuary 21, 1999, King filed adeclaratory judgment action in theKnox County
Chancery Court against the members of the Knox County Commission, seeking a declaration that
theresolutionwasillegal, arbitrary and capriciousand was not necessary for apublicpurpose.® After
filing the chancery court suit, King continuedto represent the defendant in discussions with County
officials.

On August 19, 1999, the County filed the subject condemnation petitionin the Knox County
Circuit Court. Inresponse, King prepared and filed on the landowner’ s behalf a motion objecting

3The declaratory judgment action wasfiled on behalf of the landowner, along with its shareholders, Ronald
Steven Myers and George Myers.
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to the County’s right to take the subject property. The motion also sought to consolidate the
condemnation action with the chancery court lawsuit. Themotion for consolidation waswithdrawn
in November, 1999, when the landowner obtained new counsel, W. Richard Baker, J. and
Christopher J. Oldham, of the firm of Baker, Gulley, Repass & Oldham, P.A. Baker and Oldham
assumed the representation of the landowner in both the chancery court proceeding and the County s
condemnation action.

The condemnation case proceeded to a hearing on May 26, 2000. At the conclusion of the
hearing, the trial court found that the proposed taking was necessary for a public purpaose and was
not arbitrary or capricious. The trial court concluded, however, that the December 21, 1998,
resolution was deficient in that it improperly delegated to the County Exeautive the power to
condemn. Moreover, the trial court concluded that the resolution failed to sufficiently “describe
what the legidlative body found was reasonable and necessary and essential to achieve the purpose
for which they were proceeding.” Thetrial court then stated as follows:

The Court is going to take this matter under advisement before
issuing its formal order in this case, which means that the county is
not going to get possession and titlefor aperiod of 45 days. If within
that 45 daysthe county legislative body that’ sgot all theserecords of
all these hearings passes another resolution in essence authorizing a
specific right-of-way that they wish to acquire, based upon this
record, the Court will allow that amendment and will appear with
counsel at that time of [sic] whether it curesany deficiencies. At the
end of 45 days, if the county legislative body has not specifically
authorized a right-of-way that they wish to, or do not authorize for
public purpose the acquisition of a specific right-of-way in the
exercise of their legislative power — not the County Executive's —
then the Court will enter [an order] dismissing the petition.

Following this hearing, attorneys Baker and Oldham initiated contacts with members of the County
Commission in an effort to persuade them not to passa corrected resolution. In addition to sending
letters and making telephone call s, Baker and Oldham attended subcommittee meetings and met
personally with members of the Commission. On June 26, 2000, the County Commission met and
considered arevised resolution. It was defeated by virtueof atie vote. The County subsequently
filed amotion seeking an extension of time to allow the County Commission to convene again and
reconsider theresolution. Therecord doesnot indicatethat thetrial court ever ruled on thismotion;
the County, however, hasnot raised thetrial court’ sapparent failureto addressits motion asanissue
on this appeal.

On July 31, 2000, ajudgment was entered dismissing the County’ s petition with prejudice.
The County did not gopeal thisjudgment. Theresfter, thelandowner moved to recover itsexpenses,
including attorney’ sfees, pursuantto T.C.A. § 29-17-812. Thelandowner sought to recover $7,884
for 48.1 hours of work performed by attorney King and his firm from November, 1998, until
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September, 1999. The landowner also sought to recover $41,101.20 for 317.9 hours of work
performed by attorneys Baker and Oldham from October, 1999, to August 18, 2000. Each attorney
submitted an affidavit and a detailed billing summary of the hours claimed.

Following ahearing on theissue of thelandowner’ sexpenses, thetrial court opined fromthe
bench regarding the feesthat it found to be recoverable under T.C.A. §29-17-812. Specifically, it
found that the landowner was nat entitled to recover attorney’ s fees charged by either King, Baker,
or Oldham in connection with the Chancery Court litigation:

[T]he Court thinks the intent of this statute is clear that where in the
end aCourt’ sdetermined that an action for condeamnation by anentity
with the power of eminent domain was either illegal, arbitrary, or
capricious, that the property owner should be reimbursed what the
property owner — cost the property owner to defendthat action, to put
them back so that theindividual property owner doesn’t loseanything
by defending the rights against what’'s an illega, arbitrary, or
capricious act of abody with the power of eminent domain, but with
that, the Court’s got to find the fees and expenses recovered are
reasonabl e expenses that should have been incurred.

Although | can understand from alawyer’ s standpoint the reasoning
behind the Chancery Court action, | don’t think that was the intent
here in the statute. | think all that’s intended here is defending the
condemnationitself. | can understand why that maybe was done, but
| don’t think that falswithinthe purview of what the statuteintended
to do. But | can understand why some of the legal work on that,
preparation, research, might well —time would have been spent here
had that action never been filed, but the Court’s got to deteemine
what’ s reasonable.

Thetria court foundthat all of the expensesclaimed by King after the Countyfiled itscondemnation
petition on August 19, 1999, were “obviously” related to the condemnation action and thus
recoverableby thelandowner. The court awarded the landowner arecovery of five additional hours
of King'stimefor unspecified legal work performed prior to the filing of thecondemnation action,
finding that this work was “reasonably relate[d] to the condemnation case.”

Asto the charges of Baker and Oldham, the trial court found that “there are alot of things
in [the billing summary] that are not related to this action.” In addition to denying the landowner
recovery for any feesrelated to the chancery court litigation, the trial court denied the landowner a
recovery of attorney’s fees incurred in the 45 days after the May 26, 2000, court hearing, when
attorneys Baker and Oldham | obbied various County Commission membersin an attempt to defeat
the passage of the amended resolution. The trial court predicated its ruling on the following
rationale:



any action or any expenses incurred by the property owner after the
Court’s decision of May 20th [sic] is not reasonably relaed to
defending the condemnation — they won the condemnation action at
that point. The County had a chance to correct, which they did not
do. Andthat’samatter of the property owner incurringexpensesfor
his own best interests, not defending the condemnation action.

The trial court asked Baker and Oldham to provide it with a more detailed billing summary that
would delineate which fees were related to each activity, i.e., the chancery court case, thepost-May
26, 2000, lobbying efforts, and the circuit court action. Baker subsequently submitted a
supplemental affidavit, in which he asserted that 13.1 hours of the total hours claimed were related
to the chancery court proceeding; 247.5 hours were directly related to the County’ s condemnation
proceeding; 19.3 hours were expended in matters pertaining to the County Commission following
the May 26, 2000, hearing; and 4 hours were spent in preparaion for the hearing on the issue of
attorney’ sfees. Based upon thisinformation, the trial court found at a subsequent hearing that of
the $41,101.20" claimed by Baker and Oldham, $35,000 wasreasonably rel ated tothe condemnation
lawsuit. The court concluded, however, upon “considering everything,” that the landowner was
entitled to an award of $25,000 for the work performed by Baker and Oldham and $5,000 for work
performed by King.

The County contendsthat the defendant isnot entitled to an award of feesand expensesunder
thelanguage of T.C.A. § 29-17-812. We disagree.

T.C.A. 8§ 29-17-812(b)(2) provides that a property owner may recover its “reasonable
disbursementsand expenses...incurred because of condemnation proceedings...if...[t]he proceeding
is abandoned by the acquiring party.” “Abandonment” is defined as “[t]he surrender,
relinguishment, disclaimer, or cession of property or of rights.” Black’s Law Dictionary 2 (6th ed.
1990). This Court has held that to constitute an abandonment under this section, there must be “a
voluntary act by the condemning authority.” Metropolitan Gov't of Nashvilleand Davidson County
v. Denson, C/A No. 01A01-9005-CV-00174, 1990 WL 154646, at *9 (Tenn. Ct. App. M.S,, filed
October 17, 1990) (perm. app. denied January 28, 1991). Intheinstant case, the County wasgiven
45 daysto correct itsdefectiveresolution and thuskeep thisproceeding dive. It failed to do so. By
not passing acorrected resol ution, the County, in effect, voluntarily relinquisheditsright to maintain

4This amount does not include $562.50 in fees relating to the hearing on attorney’s fees.
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theinstant condemnation proceeding. Accordingly, wefind that the County abandoned this specific
proceeding, thereby entitling thelandowner to recover its“ reasonabl e di sbursementsand expenses.”®

Werecognizethat it can be argued that the facts of this case do not necessarily show that the
County had lost interest in condemning the landowner’ s property; but that is not the test. Theissue
iswhether the County “ abandoned” thisparticular “proceeding.” It clearly did whenit failed to take
the curative measures outlined by the trial court.

V.

Having determined that the County abandoned the instant proceeding, we must now
determine whether the trial court erred in setting the amount of the landownea’s “reasonable
disbursementsand expenses.” Thetrial court limited the award of attorney’ s feesto the amount of
fees that it found to be “directly rel ated” to the County’s filing of the condemnation petition. It
specifically found that fees related to the landowner’ s filing of the chancery court lawsuit and the
landowner’ slobbying activities after the May 26, 2000, hearing werenot activities directly related
tothe condemnation quit and thus denied recovery of thefeesand expensesrel ated tothose activities.

The landowner argues that, in denying a recovery for fees and expenses related to the
chancery court |iti gati on, the trial court construed T.C.A. § 29-17-812 too narrowly. It arguesthat
“condemnation proceedings’ ascontemplated by thestatute begin when agovernmental entity takes
formal stepsto initiate ateking. It further contends tha such “formal steps’ occurred inthe instant
case when committees of the Knox County Commission recommended the acquisition of the
landowner’s property in October, 1998. At the very latest, it argues, the “condemnation
proceedings’ began on December 21, 1998, with the passage of the County Commission’s
resolution. Because the chancery court litigation was brought to challenge the legality of that
resolution, the landowner argues that those fees and expenses are related to the “condemnation
proceedings’ and are thus recoverable.

The landowner’s argument, however, begs the question. Whether the “condemnaion
proceedings’ began with the passage of theresol ution or thefiling of the condemnation petition, the
issue is whether the disbursements and expenses claimed by the defendant are “ressonable” and
“incurred because of condemnation proceedings.” SeeT.C.A.829-17-812(b) (“thestatecourt...shall
award theowner.. [its] reasonable disbursementsand expenses’) (emphasis added). We find that
the expenses incurred because of the chancery oourt litigation do not fit within the language of the
statute because those expenses were not essential to the defense of the County’ s effortsto condemn
thelandowner’ s property. Theallegations inthe chancery court case to the effedt that the proposed
condemnation was illegal, arbitrary and capricious, and not necessary for a public purpose are dl

5The trial court’ sremarks from the bench indicate that it awarded the defendant its fees and expenses pursuant
to T.C.A. 8 29-17-812(b)(1) rather than subsection (b)(2), the basis of this Court s decision. However, thisCourt “can
affirmatrial court’s judgment if the result iscorrect even though we disagree with the lower court’ sreasoning.” Murvin
v. Cofer, 968 S.W.2d 304, 311 (Tenn. Ct. App. 1997).
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issuesthat could havebeen, andinfact were, properly raised as defensesin thecondemnation action.
Thus, thetrial court didnot err in concluding that the expensesincurred because of thisunnecessary
litigation were not “reasonable disbursements and expenses...incurred because of condemnation
proceedings.”

We do find, however, that the trial court erred in excluding from the award the expenses
incurred because of the “legidative activities’ of the landowner’ s attorneys following the May 26,
2000, hearing. Contrary tothetrial court’ sassertion that the landowner had “won the condemnation
at that point,” the condemnation proceeding was far from over on May 26, 2000. Indeed, thetrial
court’s message was clear: it intended to “enter an orde within 45 days one way or the other”
(emphasisadded). Thus, had the County Commission passed a corrected resol ution within those 45
days, it isclear that the court would have allowed the condemnation to proceed. After the May 26,
2000, hearing, the outcome of the condemnation proceeding depended entirely upon the actions of
the County Commission. As aresult, the landowner’ s attorneys began contacting members of the
Commission in an effort to dissuade them from voting for a corrected resolution that, if curative of
the deficiencies cited by thetrial court, would have prompted aruling in favor of the County. The
corrected resolution failed because of atie vote; whether that resulted solely from the lobbying
efforts of the landowner’s atorneys, we cannot say. However, we can say that this lobbying was
most certainly related to its successful defense of the condemnation action. We thereforefind that
the fees incurred because of the attorneys' lobbying are recoverable as “ reasonabl e disbursements
and expenses.”

V.

Although we find that the landowner is entitled to recover fees related to the lobbying
activities on its behalf, it remains to be seen whether the overd!l award of $30,000 was sufficient.
T.C.A. §29-17-812(b) providesthat the prevailing landowner shall be awarded asumthat “will in
the opinion of the court reimburse such owner for the owner’s reasonable disbursements and
expenses....” (Emphasisadded). Ininterpreting nearly identical provisions, other jurisdictionshave
found that thislanguage vests the trial court with wide discretion in determining the amount to be
awarded. See, e.g., Tennessee Gas Pipeline Co. v. 104 Acres of Land, 32 F.3d 632, 634 (1st Cir.
1994); City of Hammond v. Marina Entertainment Complex, Inc., 681 N.E.2d 1139, 1144 (Ind.
Ct. App. 1997). We must therefore determine whether the trial court abused its disaretion in its
award of attorney’s fees.

Thetria court awarded the landowner $5,000 for the work performed by King that was, in
the opinion of the Court, directly related to the County’ s condemnationaction. We do not find that
the evidence preponderates against this award; hence, we do not find that thetrial court abused its
discretion in awarding thisamount. Upon reviewing King's bil ling summary, we find that such an
award is reasonable compensation for the work King performed, exclusive of the time spent on the
chancery court litigation.



Thetria court found that $35,000 of the fees claimedby Baker and Oldham were reasonably
related to the condemnation action; however it awarded the defendant only $25,000 for their work.
Inview of thetrial court’ sspecificfinding that $35,000 of theattorneys’ work wasreasonablyrel ated
to this case, wefind error in thetrial court’ saward of only $25,000. For thereasons set forth in this
opinion, we find that the evidence preponderatesin favor of afinding that the landowner is entitled
to recover the charges and expenses of Baker and Oldham, with the exception of those fees related
tothelitigationinthechancery court. Therefore, thelandowner isentitled to thetotal Baker-Oldham
charges of $41,663.70,° less the amount related to the chancery court litigation. According to
Baker’ ssupplemental affidavit, Baker and Oldham spent 13.1 hourson that litigation. Their billing
records, however, indicate otherwise; a careful review of those records reveas that Baker and
Oldham spent at |east 29.2 hoursrel ated to that proceeding, which convertsto charges of $3,818.75.
Accordingly, we deduct this sum from $41,663.70, leaving a balance of $37,844.95 for the work
performed by Baker and Oldham. Coupledwiththeaward of $5,000 for King’ sservices, thisresults
in ajudgment against the County of $42,844.95.

Our ruling with respect to the Baker-Oldham charges (not counting the feesincurredin the
chancery court litigation, which we agreewith thetrial court should be disallowed, and the post-May
26, 2000, lobbying activities, which we have found should be allowed) is based in large measure
upon the trial court’s own predicate factual findings. That court opined as to those charges as
follows:

The Court finds that of the bills of Mr. Baker, Mr. Oldham, the sum
of gpproximately $35,000 could be reasonably related under some
argument to this lavsuit.

So | find that $35,000 of [the Baker-Oldham charges] isrelatedto this
lawsuit.

When the County attempted to argue the reasonableness of the charges, the trial court interrupted
with the following comment:

| had their timerecords and you-all filed nothing in opposition, either
by someone el sesaying it was reasonabl e or not reasonabl e or that the
hourly rate’ was reasonable or not reasonable. The County filed
nothing.

6This figure included $562.50 in fees related to the hearing on the landowner’s exp enses.

7Their hourly chargefor in-court work was $150 while their fee for out-of-court work was $125.
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In other words, there was no proof that the services performed by Baker-Oldham with respect to the
condemnation lawsuit were not reasonable and necessary in defenseof the condemnation action nor
was there any proof tha their raes wereunreasonable. Weare left, aswasthetrial court, with the
attorneys unrefuted sworn testi mony.

When the trial court’s factual findings are coupled with itserror of law regarding the post-
May 26, 2000, lobbying efforts, we conclude that the trial court abused i ts discretion by reducing,
without explanation, the Baker-Oldham feesfound by it to be related to the condemnation litigation
from $35,000 to $25,000. When the post-May 26, 2000, lobbying effortsare added back to the fees
found to be reasonable by the trial court, we are left with our finding of $37,844.95.

VI.

Finaly, the landowner arguesthat it is entitled under T.C.A. § 29-17-812 to its reasonalle
attorney’ sfees and expensesincurred on thisappeal. We agree; thisappeal is“clearly apart” of the
condemnation proceeding. See State Dep’t of Trang. and Dev. v. I1linoisCent. Gulf R.R. Co., 464
$0.2d 401, 404 (La. Ct. App. 1985). Thelandowner’ sappeal was essentially successful. Theaward
of expenses wasincreased approximatdy 43%. We therefore remand thiscase for adetermination
of an award of the reasonable fees and expenses that the landowner has incurred on this gopeal.

VII.

The judgment of the trial court is affirmed as modified by this opinion. This case is
remanded for the entry of an order consistent with this opinion and for adetermination of an award
of attorney’ sfees and expenses incurred by the appellant on this appeal and for colledion of costs
assessed below, all pursuant to applicable law. Costs on appeal are taxed to the appellee.

CHARLESD. SUSANO, JR., JUDGE
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